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Mrs J Tierney

46 Oleander Street 

HOLLOWAYS BEACH QLD 4878

Dear Mrs Tierney

YOUR COMPLAINT DATED 14 JULY 2006 ABOUT THYNNE & MCCARTNEY SOLICITORS

I refer to the Commission's previous letter to you dated 10 July 2006 and advise that I have now had the opportunity to consider your complaint in detail.

In essence, your complaint is that Thynne & McCartney Solicitors slandered and made a false statement about your husband, Mr James Victor Tierney. You have stated that the actions of Thynne & McCartney caused you and your husband unnecessary stress and exacerbated Mr Tierney's mental health condition.

The regulatory scheme under the Legal Profession Act 2004 ("Act") enables my office to investigate complaints about legal practitioners "professional misconduct" or "unsatisfactory professional conduct" 
as defined in the Act. I have the power to consider taking disciplinary action only where conduct falls within either of these statutory descriptions.

As you can appreciate, I have an obligation to make my decisions according to the provisions of the Act. The test that I must apply to determine whether or not to bring disciplinary charges is whether, on balance, there is a reasonable likelihood that a disciplinary body would find the solicitor guilty of professional misconduct or unsatisfactory professional conduct.

I will deal separately with each aspect of your complaint below.

Making False Statements

You have asserted that Thynne & McCartney made a false statement about Mr Tierney in that they

stated hat Mr Tierney had previously been requested to provide a copy of his boxing trainer licence. I

note particularly the wording of their letter:

"However, as your client has failed (despite request) to produce a copy of his license, the Society has not been able to verify that claim".

On my reading, these words infer that the St Vincent de Paul Society (the Society) has made previous

requests to see Mr Tierney's licence. I understand that in making this statement, Thynne & McCartney would have been acting on the instructions of their clients, the Society.
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The role of a legal practitioner is to advise their clients and, within the boundaries of professional 
conduct rules and standards, act on their clients instructions. As Thynne & McCartney do not act for 
you, at law, I am not able to compel them to provide evidence of their clients' instructions or advice. In 
the absence of that evidence, I believe, there is not sufficient evidence to demonstrate that Thynne & McCartney have intentionally made a false or misleading statement.

On balance, it is my view that, it is not reasonably likely that a disciplinary body would find Thynne & McCartney guilty of professional misconduct or unsatisfactory professional conduct. In reaching this

conclusion, I have considered the likelihood of establishing that Thynne & McCartney made a false or misleading statement. Whilst, I do not believe there is sufficient evidence to establish to the required standard that Thynne & McCartney made a false or misleading statement, I appreciate Mr Tierney's circumstances and respect his opinion that the statement was intentionally false.
Slander

The Act does not allow me to make determinations as to whether a party is guilty of slander. That issue must be dealt with by a court of appropriate jurisdiction and I must work within the powers given to me under the Act.

It may be in your interests to consult a legal practitioner to determine whether you have any right of claim against Thynne & McCartney or any other party and the likely success of any subsequent claim.

Additional Matters
I also note that your complaint raises concerns regarding Thynne & McCartney's failure to provide clarification or explanation as requested.

As I have highlighted above, Thynne & McCartney must comply with their clients' instructions, within the boundaries of professional conduct rules and standards. As such, Thynne & McCartney cannot provide responses to your requests for clarification or explanation unless so instructed by their clients.

Whilst I appreciate that the perceived failure to explain and clarify various issues has added to the stress and difficulty of your circumstances, on balance, I do believe it is not reasonably likely that a disciplinary body would find Thynne & McCartney guilty of professional misconduct or unsatisfactory professional conduct.

For these reasons, I have decided pursuant to section 259( 1) of the Act I can take no further action in

relation to your complaint and must close the Commission's file accordingly. 
I sympathise that the conduct of Thynne & McCartney and their clients, the St Vincent de Paul Society, has caused you and your husband distress and affected your husband's health. However I must act in accordance with the powers given to me under the Legal Profession Act 2004.
If you would like to discuss this decision or this complaint further, please contact Louise Syme of this 
office on 07 3407 7737. 

Yours sincerely 

John Briton  

Legal Services Commissioner
